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STATEMENT OF THE CASE.

On April 15th, 1905, appellant and his grantors lo-

cated ten twenty-acre placer mining claims on Cripple



Creek, in the Fairbanks M'ining District, Alaska, and

afterwards recorded proper and sufficient notices of the

locations. The claims were numbered and designated

as claims number ten, evelen, twelve, thirteen, fourteen,

fifteen, sixteen, seventeen, eighteen and nineteen Below

Discovery. Mr. Benson, one of the other locators, was

present on the ground and assisted appellants in mak-

ing the locations, locating claim number eleven for

himself. The other locations were made by appellant

as the agent of the locators, who were all residents of

the district and had expressly authorized appellant to

make the locations.

On the day the locations were made, the appellant

and Mr. Benson panned on every claim located, finding

fine colors of gold in every pan. The material which

they panned was taken from the banks of the Creek

within the limits of each of the claims. Frequently

thereafter, and before any adverse locations were at-

tempted by appellees, the appellant prospected the

claims by panning material taken from the ground

along the banks of the creek and on the surface of the

dififerent claims, always finding colors of gold. Prior

to the date of making the locations, gold had been dis-

covered in paying quantities in claims located on

Esther Creek, which is a tributary of Cripple Creek,

flowing into Cripple Creek some distance above the

claims in question. The valuable deposits of placer

gold so far discovered in the Fairbanks District have



been found upon and near bedrock, and the distance

from the surface to bedrock varies upon the dififerent

claims from twenty to two hundred feet. The pay

which had been found on Esther Creek prior to these

locations was found at a depth of about ninety feet be-

low the surface. According to the usual experience in

this district it was reasonable to expect that the bedrock

on the claims in question, being from one to two miles

below the prospected claims on Esther Creek, would

be found at a depth of from one hundred twenty-five

to one hundred and fifty feet below the surface. Ap-

pellant, relying upon the results of his panning and

upon indications upon the surface of the claims and in

the creek banks and bed, as to the formation, and hav-

ing knowledge of the discoveries on Esther Creek' and

being an experienced miner, concluded that there was

good reason to expect that gold in paying quantities

would be found upon bedrock within the boundaries

of these claims, and therefore made the locations.

x\fter making the locations, and before any adverse

claim on the part of the appellees appellant and his

grantors proceeded to do the preliminary work neces-

sary to be done in order to prepare for sinking shafts

with steam plants. The ground being frozen from the

surface down, it is necessary that it be thawed by steam

or other heat. The expense of sinking such shafts to

bedrock ranges from $10.00 to $20.00 per foot, accord-

ing to the depth.



About one month after appellant made the locations

for himself and his grantors, the appellees other than

Fred Andrak attempted to locate two one hundred and

sixty-acre claims, designated as "Paragon Group

Claim" and the "Hop Picker's Group Claim," over

the ground staked by the appellant and his grantors.

The appellees were induced to attempt to make such

location by reason of a belief on their part, that appel-

lant had not made any sufficient discovery of gold with-

in the limits of these claims, and that under such cir-

cumstances the prior staking and occupation gave no

rights, and that it was open to any one to go upon the

ground and stake it and sink shafts for the purpose of

discovering gold.

In order to save the large expense which would re-

sult from the bringing of ten separate actions, plain-

tiff's associates conveyed their claims to him as their

trustee, for the purpose of bringing suit against the

adverse locators. The appellee Fred Andrak was

made a defendant by reason of some claim of right as-

serted by him. He has never filed any answer or

other pleading in the case. At the close of the appel-

lant's evidence appellees moved that the action be dis-

missed and that the defendants be not required to set

forth the nature of their estate, for the reason that the

plaintiff had failed to show any estate, either legal or

equitable, in the property described in the complaint,

and for the further reason that he had failed to show



that he was in possession of the claims at the time of the

commencement of the action. The Court granted the

motion and dismissed the action, giving as a reason

that the plantiff had failed to prove a discovery. The

Court said:' "I am satisfied the case ought to be dis-

" missed for failure of proof of discovery. The Court

" dismisses the case because the evidence shows that

" you made no discovery, because you have not exclusive

" possession of the ground as a valid placer mining

" location. I understand from counsel that the case

" was submitted to the Court on the question as to

" whether it was or was not a valid placer mining loca-

" tion."

The following colloquy then took place between the

Court and counsel:

"Mr. Carr—Our contention is that it is a valid

placer mining location from the time we put our stakes

so long as we seek to make a discovery. We are still

seeking a discovery if we have not yet made one.

The Court—I am rather surprised at the statement

of counsel. I had supposed that we were trying the

question of a valid placer mining location and not the

question of possession while attempting to make a dis-

covery.

Mr. Carr—We contend that we have a valid placer

mining location.

The Court—The Court thinks not, because there is

no discovery.

Mr. Carr—It is purely upon the ground of dis-

covery that the court decides?

The Court—Yes.



Mr. Carr—And that our time for making a dis-

covery has passed, so that we have no title?

The Court—The court did not say that.

Mr. Carr—We contend that we had a title from
the time that we went on there.

The Court—The court simply decides that at the

time you brought this suit you had made no discovery,

and therefore had no valid placer mining location.

Mr. McGinn—The court decides that the allega-

tions of the complaint are untrue?
The Court—In that respect that they have not

made a discovery of gold; had not at the time they

brought this suit. The court does not pretend to say

that if you are in possession you cannot keep possession

of the ground and go ahead and make one, and the

court hopes that somebody connected with this action

will make a discovery.

Mr. McGinn—We anticipate that this ends this

suit.

The Court—Your anticipations may be sadly shat-

tered. The court will pass upon what it thinks is now
before the court, and that is all.

Mr. McGinn—^We claim that we have made a dis-

covery.

The Court—The Court doesn't know anythin.;^

about that. The case may be dismissed for that reason,

and that reason alone.

Mr. Carr—An exception allowed?

The Court—Yes.

Mr. Carr—With the understanding that the defend-

ants do not intend to ofifer any evidence in support of

their affirmative answer, or otherwise, the plaintiff now
moves for judgment and decree in accordance with the

prayer in his complaint.

The Court—Motion denied. An exception allowed.

The Court—The Court will sign a decree dismiss-

ing the case."



Owing to the length of time required for mail com-

munication between Fairbanks and San Francisco, it is

necessary for counsel for appellant to prepare this brief

before receiving a copy of the printed record, and for

that reason it is impossible to make reference to the

pages of the printed record. As the testimony is not

voluminous, and the question involved in the appeal is

of such importance to the mining interests of Alaska

that an early decision is very desirable, we trust the

Court will overlook this departure from the rule.

SPECIFICATION OF THE ERRORS RELIED
UPON BY THE APPELLANT.

The appellant assigns as errors the action of the

lower court in directing and ordering the dismissal of

this action, and in making and entering the judgment

and decree dismissing this action and giving judgment

to the appellees for their costs and disbursements, and

the action of the court in refusing to enter a final decree

in favor of the plaintiff and appellant. And the appel-

lant alleges that the decree of the lower court was and

is erroneous in the respect that it decreed a dismissal of

the action and awarded costs against plaintiff and ap-

pellant.
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APPELLANTS ARGUMENT, POINTS AND
AUTHORITIES.

Appellant's action was dismissed by the learned

Judge of the lower court for the sole reason that in his

opinion appellant failed to prove a valid location of

the mining claims in question, in that no sufficient dis-

covery of gold upon the claims was proven. No other

question was argued or considered, and we shall con-

fine our argument entirely to that question-.

It is of course a matter of judicial knowledge that

the Fairbanks Mining District is in a mineral belt, and

that as the result of placer mining operations many mil*-

lions in value of gold are extracted each year. The

testimony in this case shows that prior to the locations

made by the appellant for himself and his associates

and grantors, gold in paying quantities had been dis-

covered on Esther Creek, which is a tributary of Crip-

ple Creek. Knowing of this, and learning that there

was vacant ground on Cripple Creek below the junction

of Esther Creek, appellant, in the interest of himself

and associates and in company with Mr. Benson, one of

his associates, went to Cripple Creek to investigate the

conditions and make locations, if after investigation it

seemed wise to do so. Appellant was not only a miner

of many years' experience, but had made a study of

geology and mineralogy. At the time of his visit to

Cripple Creek in April, 1905, the snow had largely



disappeared, and Cripple Creek was open in many

places. Appellant was able to and did investigate the

formation along the creek by panning material taken

from the banks and in the bed of the creek. He dis-

covered that the formation was similar to that found in

many places in Alaska overlying rich placer deposits,

consisting largely of decomposed quartz and mica

schist containing more or less clay and sedimentary

matter. The panning of this material demonstrated

the existence of gold throughout the surface material.

The bedrock on Esther Creek where gold in paying

quantities had been previously discovered was at a

depth of from ninety to one hundred feet below the

surface of the creek valley, and appellant, from his ex-

perience and the appearance of the Cripple Creek val-

ley, concluded that the work on the claims

in question would be found at a depth of from

one hundred and twenty-five to one hundred

and fifty feet. It may not be improper to state

that subsequent developments have shown that

it is even a greater distance to bedrock than appellant

estimated, the depth varying from one hundred and

fifty to two hundred feet. In such mineral ground in

Alaska it is the almost invariable rule that the pay-

streak, so-called, is found in and upon and for only a

few feet above bedrock, and that while there is gold

throughout the ground and other material lying above

the paystreak, it is not in sufficient quantities to be
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worked at a profit under existing conditions in the

country. It is also the rule that, while there is some

gold throughout the entire width of such creek valleys,

the paystreak is narrow, being generally confined within

the limits of an old channel. The sinking of shafts to

such depths is very expensive, and it frequently is found

necessary to sink many shafts before the pay is located.

In short, the conditions are such as to make the

language of Mr. Justice Hawley in the case of

Book vs. Justice Mining Co., 58 Fed.,

at pages 124 and 125 of the opinion, and of the Com-

missioner of the General Land Office in the case of

Kern River Oil Co. v. Clarke, 30 L. D., 550,

quoted with approval by the supreme court of the State

of California in the case of

Weed V. Snook, 144 Cal. 439,

peculiarly applicable.

It is a matter of common knowledge, and will un-

doubtedly be so considered by the Court, that under

such conditions such bends and angles are frequently

found in the paystreak as to require the sinking of

numerous shafts to locate it even on a claim lying be-

tween two other claims upon which the paystreak has

been previously located. Under such conditions the

demonstration of the value of a placer mining claim
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necessarily involves the expenditure of a large amount

of money and time.

As above pointed out, appellant having found that

the decomposed and eroded material found on the

surface of the Cripple Creek valley was such as gen-

erally carries gold in Alaska, and having actually

demonstrated by panning the existence of gold in this

material, made the locations in question. That the

discovery testified to by him, the truth of which testi-

mony was demonstrated by the investigations of others

who testified upon the trial of the case, was sufficient to

meet all the requirements of the mining laws of the

United States, seems to us entirely clear. The question

of the sufficiency of claimed discoveries has been so

often before the courts, and the decisions of the federal

courts especially upon the subject have been so uniform

and clear that we would not be warranted in entering

upon an elaborate discussion of the question, and we

will content ourselves with a mere reference to the

leading cases on the subject. Probably the opinion of

Justice Hawley in the case of

Book V. Justice Mining Co., 58 Fed. 106,

contains as clear and complete a discussion of this

question as any other case. The pleadings in the case

at bar show that this controversy is between rival min-

eral claimants, both claiming valid mineral locations

under the mining laws, and that both parties to the
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controversy affirm that the land is in fact mineral land.

We need hardly remind the Court that so far at least

as this part of Alaska is concerned' its settlement has

been induced entirely by the mineral character of the

land. The difference in the rule as to discovery ap-

plicable to contests between rival mineral claimants

and that applicable to contests between mineral claim-

ants and agricultural and townsite claimants, is very

clearly pointed out by Mr. Justice Hawley in the case

of

Bonner v. Meikle, 82 Fed. 697.

The statement made by the learned Judge in that

case to the effect that "it was never intended that the

courts should weigh scales to determine the value of

the mineral found, as between a prior and subsequent

locator of a mining claim on the same lode," is probably

more frequently quoted by trial judges than any other

expression on the subject. We also cite upon this subject

the following cases

:

Jupiter Mining Co. v. Bodie Con. M. Co., 11

Fed. 666,

Erhardt v. Bonro, 113 U. S., 528,

Shoshone Mining Co. v. Rutter, 87 Fed. 801,

McShane v. Kenkle (Montana), 44 Pac. 979,

Harrington v. Chambers (Utah), i Pac. 367,
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Cassell V. IVomble, 19 Land Decisions, 455.

Indeed, the learned Judge of the lower court had

previous to the trial of this case sustained the validity

of mining locations in many cases where the proof of

discovery was far less satisfactory than in this case. An
examination of the records of other cases on appeal to

this court from the lower court, and of the opinions

announced by Judge Wickersham in those cases as set

out in the bills of exception will show to the Court that

shortly before the trial of this case Judge Wickersham

received the 197th volume of the Reports of the Su-

preme Court of the United States, and from a reading

of the opinion of the Supreme Court in the case of

Chrisman v. Miller, 197 U. S., 313,

became convinced that the Supreme Court in that case

had declared a new rule as to discovery. This conclu-

sion of the learned Judge was based chiefly on the fol-

lowing language of the Court:

"It i"s true that when the controversy is between two
mineral claimants the rule respecting the sufficiency

of a discovery of mineral is more liberal than when it

is between a mineral claimant and one seeking to make
an agricultural entry, for the reason that where land is

sought to be taken out of the category of agricultural

lands the evidence of its mineral character should be

reasonably clear, while in respect to mineral lands, in

a controversy between claimants, the question is simply
which is entitled to priority. That, it is true, is the case

before us. But even in such a case* as shown by the
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authorities we have cited, there must be such a dis-

covery of mineral as gives reasonable evidence of the

fact either that there is a lode or vein carrying the

precious mineral, or if it be claimed as placer ground
that it is valuable for such mining."

The course of reasoning by which the learned Judge

reached this conclusion is much more clearly set out in

his remarks made in the other cases decided by himi

which we have above alluded to, and which had been

decided previous to the decision of the case at bar. In

deciding the case at bar he merely applied the rule de-

duced by him from the above language, which rule had

been elaborated by him in his earlier decisions. While

these cases were tried and determined prior to the de-

termination of the case at bar, it is probable that the

case at bar will be the first one submitted to this Court

for decision, but it is probable that the records in the

other cases will be on file in this Court when this case

is submitted. We refer particularly to the cases of

Kinghorn et al. v. Dempsey, et al.,

Conna et al. v. Sturte'vant,

Cascaden v. Bartolis.

In all of these cases, except the case of Cascaden v.

Bartolis, the contest w^as between rival mineral claim-

ants. In Cascaden v. Bartolis the contest was between

mineral claimants and townsite claimants, and while we
have no criticism to make of the rule of discovery an-
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nounced by Judge Wickersham as controlling in that

case, we wish to refer to a statement made by him in

his instructions to the jury as to the rule applicable in

contests between mineral claimants. We quote (the

italics being. ours), "What is necessary to constitute a

discovery of mineral is not prescribed by statute; but

mere indications of the presence of mineral is not

enough, but the presence of mineral must be

clearly ascertained, and be of such extent as to render

the lands more valuable on that account, and justify

their exploration. The mere indication or presence of

gold is not sufficient to establish the existence of a val-

uable mine; the mineral must exist in such quantities

as to justify the expenditure of money for the develop-

ment of the mine and the extraction of the mineral. It

is not every placer claim which may show traces of

gold or other material that is exempted from sale, but

those only which possess those minerals in such quanti-

ties as to enhance the value of the land and invite the ex-

penditure of time and money for their development. No
purpose or policy of the mining law would be subserved

by excepting from sale and patent placer ground which

zvould yield no remunerative return for labor expended

upon it."

It will be noted that Judge Wickersham instructed

the jury to the effect that before a valid location could

be made, not only must a discovery of gold be made,

but there must be discovered the existence of gold in
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such quantities as to justify the expenditure of money

for the development of the mine and the extraction of

the mineral. In other words, instead of being permitted

to occupy and explore the mineral lands of the United

States in the reasonable hope and expectation induced

by the general character of the formation, the actual

existence of gold in it in however small quantities, and

the fact that gold in paying quantities had been previ-

ously discovered in near proximity, or even upon the

adjoining claim, that a valuable mine will be discov-

ered, the existence of the valuable mine must be proven

before the location is complete.

In other cases submitted to the Court for a decision

without a jury, the Court held that because in this

region only the gravels lying upon and in close prox-

imity to bedrock were washed, the discovery of gold

necessary to a valid location must be made upon, or

near bedrock, regardless of the depth ot the overlying

material. This was the rule applied in the case at bar,

although the rule was not stated in so many words. We
respectfully submit that an examination of the case of

Chrisman v. Miller does not bear out Judge Wicker-

sham's construction of it. It is to be noted that the

real point decided by the Supreme Court in that case

was, that the finding of the State Court upon the ques-

tion of discovery was binding upon the Supreme Court,

and that the Supreme Court of California had

not in its decision set aside the findings of the trial



17

court. After so holding, the Supreme Court entered

upon a discussion of the testimony referred to by the

Supreme Court of California for the purpose of demon-

strating that even if the testimony referred to by the

State Supreme Court was true, it did not overthrow

the finding of the trial court. That such was the sole

purpose of the discussion is clearly shown by the con-

cluding statement of the opinion found on page 323 of

the report as follows

:

"Giving full weight to the testimony of Barieau, we

should not be justified, even in a case coming from a

federal court, in overthrowing the finding that he

made no discovery. There was not enough in what he

claims to have seen to have justified a prudent person

in the expenditure of money and labor in exploitation

for petroleum. It merely suggested a possibility that

the ground contained oil sufficient to make it 'chiefly

valuable therefor.' If that be true were the case one

coming from a federal court, a fortiori must it be true

when the case comes to us from a state court, whose

findings of fact we have so often held to be conclusive."

In other words, the United States Supreme Court,

having first held that the State Supreme Court had not

set aside the finding of the trial court, and that that

finding was binding, further demonstrated by a discus-

sion of the evidence which was before the trial court,

and which had been quoted by the Supreme Court, that
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the finding was not only supported by the evidence but

was in accord with the rulings of the federal courts.

The evidence in question, namely, that in walking

over the ground, he saw a spring and "the oil comes out

and floats over the water in the summer time when it

is hot. In June, 1895, there was a little water with oil

and a little oil with water coming out. It was just

dripping over a rock about two feet high. There was

no pool; it was just dripping a little water and oil, not

much water," makes a very diflferent case from the one

at bar where the locator not only discovered down

stream from ground already proved to be valuable

mineral ground, the existence of exactly the same for-

mation and material, but actually found gold in place

throughout that material and upon every one of the

claims located.

We respectfully submit that this evidence shows a

full and complete compliance with the requirements of

the mineral laws relating to discovery as interpreted

by the decisions of the federal courts. The evidence

is so plain and direct, and the decisions are so clear and

unconflicting, that we do not feel that we would be

justified in entering upon an extended discussion and

elaborate argument in this case. We further direct

the Court's attention to the fact that the evidence shows

a continuous possession on the part of the plaintiff and

his grantors from the date of the location to the com-

mencement of the action and date of the trial, and the
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prosecution in good faith of development and explora-

tion work upon the claims.

We respectfully submit that the case should be re-

manded to the lower court, with directions either to

enter a final decree in favor of the plaintiff or to vacate

the judgment of dismissal and proceed to a hearing and

determination of the case upon its merits.

Respectfully submitted,

Carr & Nye,

Attorneys for Appellant.

E. M. Carr,

Of Counsel.




